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It is a pleasure again to join the most senior legal officers of the largest U. S. banking 

organizations.  So, what’s new?   

Yes, I know you are feeling more than a bit beleaguered, and the global rules are only one stick 

with which you are being battered.  But, it’s the one I’ve been asked to lift today because global 

rules and their U.S. cousins are critical strategic drivers for your banks and their competitors 

around the world.  Despite increasing disarray, global rule-makers are sticking with their 

commitment to harmonious cross-border prudential standards that curb risk and flummox 

regulatory arbitrage.  More and more, though, this commitment reminds me of the U.N’s well-

intentioned promises to ensure world peace – nice, but so what?  The real challenge in foreign 

policy is managing ongoing conflict and preventing it from getting out of hand.  Thus it is also 

with global banking, creating a far more complex policy environment through which each of 

you must guide your banks.   

 The U.S. banking agencies cobbled a hard-fought compromise among themselves to issue the 

proposed Basel III capital standards on which you all are working so hard.  Is this a compromise 

that can last now that senior officials in the U.S. – Tom Hoenig, for example – and elsewhere 

are questioning Basel III’s fundamental premise?  And what of the other global rules?  Are all 

the resolution plans you have prepared meaningful or will policy-makers still think big U.S. 

banks are girded by a taxpayer safety net and regulate you as such even though you aren’t?  

Where are the U.S. liquidity rules – a critical strategic standard – and the similarly potent single-

counterparty exposure limits?  Ring-fencing anyone in the wake of the Liikanen report in the EU 

– is this an alternative to Volcker? 

Each of these questions defines critical aspects of bank activity in the U.S. and none of the 

answers is certain.  This is an extremely challenging environment, not just because so many 

game-changing decisions are in the hands of U.S. and global regulators, but also because these 

regulators work in the midst of considerable political uncertainty.  Here, it’s the November 

election; in the EU, it’s the never-ending continental debate over stabilizing banks and the still 

wholly-unsettled relationship between the U.K. and the Eurozone.  In Japan, the government’s 

no more stable and governance in key emerging markets is also under severe stress.  Despite all 

this, I will do my best to forecast where the U.S. standards will depart from global ones and 

outline the decisions each of you must make in the near term to chart a path for your banks not 

just to an advantageous regulatory framework, but also one that promotes sustained financial 

stability – the most important criterion for long-term success at each of your banks. 

 



Who’s Where on the Global Field? 

Mike Bleier has asked me first to update you on the status of key financial regulatory initiatives.  

More than a few of them are faltering: 

 Capital:  Earlier this week, the Basel Committee issued a blistering report on EU 

progress towards meeting Basel III, leading to an equally sharp retort from an EU 

official, who told the Basel Committee, essentially, to mind its own business.  

Switzerland and the U.K. have tougher-than-Basel rules and the U.S. is working its 

way there too, while Japan has said basic Basel III will do nicely.  Emerging nations 

are all over the map on Basel.  So, is there a global capital framework?  No way, no 

how and likely not  – at least as anything like a binding constraint that meets Basel’s 

admirable goal of establishing common standards that promote stability and block 

regulatory arbitrage and resulting competitive harm to prudent banks.   

 Liquidity:  The EU is also saying a big no way, no how to the Basel III liquidity 

standards.  Trying to avert collapse here comparable to that complicating the capital 

standards, the Basel Committees has been trying for a least a year to redefine the 

assets that count towards the rule’s “liquidity coverage ratio.”  Despite banging 

heads last month, Basel couldn’t seal a deal, postponing action until cooler heads 

will, it hopes, prevail at the December meeting.  All of the fuss over the liquidity-

coverage ratio has pushed the longer-term net-stable-funding one to the back 

burner; thus, global agreement on it is even less sure.  So far, the only U.S. liquidity 

standards are in the FRB’s systemic proposals (ouch!), although the U.K. has made 

considerable strides towards its own rules in this critical area.    

 Resolution:  The FDIC is moving apace to complete the only global resolution regime 

that ends implicit or explicit taxpayer support, a sharp departure from the EU’s 

ongoing work to prop up the continent’s failing banks.  The Financial Stability Board 

is working hard on global protocols to ban TBTF, but the only real progress to date 

has been between the U.S. and U.K.  Here, crisis-management groups are dissecting 

many of your banks and figuring out which pieces will go where, aided in large part 

by the living wills filed this summer and those soon to come from the next tier of 

banks.  This is meaningful progress towards better banking in the U.S. and U.K., but 

it does nothing to settle one of the most profound differences in global banking – 

some banks are no longer TBTF and thus need not be regulated as such, while others 

remain not only too big to fail, but possibly even too big to save.   

 Ring-Fencing:  The U.K. decided on separating commercial from investment banking 

in the Vickers plan now being implemented.  The U.S. took a different approach in 



Dodd-Frank, dictating activity bans on proprietary trading and certain investments in 

the Volcker Rule.  The EU’s expert committee has now sided with the U.K. approach, 

although the Eurozone has so far said only “received in full” to the Liikanen expert-

group’s report.  The problems in finalizing Volcker are one reason many global 

regulators are pushing for ring-fencing, not activity bans, but U.S. law will prevent us 

from following suit without a lot of – so far unseen – creativity from bank regulators, 

the SEC and CFTC.   

 Derivatives:  It hurts even to think about how different global rules are in this vital 

field.  The CFTC’s “simple” solution – extraterritorial application – only makes the 

global framework even more fragmented, a problem compounded by continued 

differences over what assets constitute appropriate margins/collateral holdings and 

how central counterparties (CCPs) will be structured and regulated.  Fears are 

growing that CCPs could be the next source of systemic risk if these problems aren’t 

readily addressed, but regulators are so wrapped up in all of the problems I’ve 

described so far that their ability to solve this one anytime soon is, at best, 

uncertain. 

 Credit-Exposure Limits:  The FRB’s systemic proposal does quite a job on this issue, 

as you all know.  CCPs are a vital part of the problem here, since imposing rigorous 

limits on exposures to CCPs reduces risk to the bank, but dooms CCPs.  So far, the EU 

isn’t going anywhere near the FRB’s 10% systemic-counterparty limit, although the 

Liikanen group supports something very much like it.  No one else has even come 

close to these limits, although Basel has promised another try at global standards 

with proposed credit-exposure limits due out in consultation late this year or early 

next.  Good luck, Basel. 

 

Oh, yes – shadow-bank regulation.  If Basel, the FSB, FRB and other regulators got their way on 

all of the rules I’ve just outlined, a lot of financial services would skedaddle out of regulated 

banks and into the shadows.  The FSB has launched a major initiative in this area, but the only 

targets feeling any heat are money-market funds (MMFs).  In the U.S., the FSOC last month 

finally started to bring some nonbank financial companies into the systemic fold, although how 

the FRB will govern any of its nonbank charges is anything but clear.  The systemic proposal is 

just that – a proposal – and even the FRB recognizes that it’s bank-centric.  The FRB may think it 

knows how to govern an insurance company, but insurers beg to differ and, indeed, are 

different.   



With what does this leave us?  A fragmenting set of nominally global standards applicable only 

to you that are being applied in widely different ways in each critical financial market. 

 

Say It’s Simple 

As the issues I’ve just addressed make clear, the regulatory framework is nothing if not 

complex.  Each of the regulatory initiatives has profound impact on the other and none has 

been robustly addressed in the context of any of the others.  An over-statement?   Maybe just a 

bit, but the frozen state of global banking – a sharp contrast to robust “shadow” activities – 

demonstrates that, at the least, the interaction of all these rules is uncertain.  I would say it’s 

more than uncertain – it’s suffocating, but it’s at least indisputable that the sum total impact of 

all of the rules I’ve just assessed – let alone other strategic ones I haven’t had time to discuss – 

is at once the most profound strategic influence on each of your bank’s and the most 

unpredictable among an array of complex macroeconomic and political game-changers. 

Based on this, some have suggested that the best way through this thicket is simply to mow it 

down.  The U.K.’s Andrew Haldane is pushing hard for a high, “simple” leverage standard, as 

well as for “unbundling” big banks.  The FDIC’s Tom Hoenig has proposed an even simpler 

leverage standard combined with a set of flat-out activity bans (also supported by Mr. Haldane 

and, increasingly, by the IMF and other major regulatory decision-makers).  Frustration with all 

of the rules and – rightful – fears by senior regulators that they don’t know what they are 

finalizing is empowering and advancing these “simple” cures to complexity and uncertainty. 

 

So, What to do? 

Like you, I’ve been buried in so many weeds that it’s hard to find the trees, let alone see the 

forest of global bank regulation.  But, when I do look up, I see something that’s starting to look 

like Jurassic Park – roaming behemoths of bank regulation looking for blood.  Big banks are the 

most frequent prey, but the behemoths also bite each other, creating a rulebook that 

increasingly looks like nothing but the law of the jungle.  The only way back to safety:  develop a 

constructive, clear and limited rulebook that meets key national structural and statutory 

criteria.  This is a far less ambitious agenda than the post-crisis one embodied in the global to-

do list, but it’s achievable.   

This rulebook has to be tough and I know you won’t always like everything in it.  But, think of 

the alternative – U.S. big banks regulated as if you were TBTF and disciplined by the market 



because they aren’t even as you are pushed and pulled by varying regulatory standards in each 

key market.   

Worse still is the emerging alternative to complex and disputed standards:  simple rules that 

treat big banks as social utilities and limit you to doing what each nation defines to be the 

Lord’s bidding.  Unbundled banks limited to high leverage standards governed by social-utility 

objectives are not only a whole lot different than your banks now, but also not a future that 

achieves the goal set when Basel and the U.S. agencies started to repair the rulebook after the 

crisis.   

Simple doesn’t mean safe and social-utility demands don’t meet emerging market needs.  

Policy-makers need a viable alternative that crafts clear standards to which both they and you 

can be held accountable that take into account cross-border banking without setting a lowest-

common denominator standard for it.  Hard to do, I know, and you’re also more than busy 

enough.  Still, I think this a vital initiative if the rulebook soon to be thrown at you is to make 

any sense.   

  


